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1 Introduction

The first announcement of the 
pending healthcare enquiry 
by the Competition Commis-
sion of South Africa (CC) came 
during December 2011, with 
a number of subsequent steps 
taken to create the appropri-
ate regulatory framework for 
the enquiry. One of the major 
steps in this process was the 

implementation of section 6 
of the Competition Amend-
ment Act on the 1st of April 
2013. This section provides 
the CC with formal powers to 
conduct market enquiries, and 
was an important step in terms 
of the regulatory environment. 
Another important step was the 
publishing of the Draft Terms 
of Reference by the CC during 
May 2013. This was followed 
by a period where stakehold-

ers could submit comments. 
The response from the private 
sector was positive, as evi-
denced by the list of 39 stake-
holder groups that submitted 
comments (all listed on the 
CC Health enquiry website1). 

The final terms of reference 
has now been published in 
the Government Gazette of 
29 November 2013 (number 
37062). According to this 
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In this short occasional note, we provide comments on the recently published final terms of reference 

for the market enquiry into the private healthcare sector. We note that the final terms are much more 

comprehensive, better structured and contain more detail in terms of the scope of the enquiry. Where 

some sectors and issues have previously been excluded in the draft terms of reference, the final version 

has been expanded to include many other factors. Amongst the new factors, we consider the inclusion of 

the following specific issues to be an improvement on the draft terms of reference:

•	 Consideration	of	the	public	sector	and	its	interactions	with	the	private	sector;

•	 Medical	devices	and	consumables	as	systemic	cost	drivers;

•	 The	pricing	and	demand	for	new	technology;

•	 The	pharmaceutical	sector	–	including	pharmaceutical	manufacturers,	logistics	services,	retail			

	 pharmacies,	etc;

•	 The	implications	of	salaried	health	professionals	(GPs	and	specialists)	on	provider	competition;	

•	 The	ethical	rules	applicable	to	health	professionals;	and

•	 An	explicit	consideration	of	the	integrity	of	the	regulatory	framework.	

 1.   See www.healthcinquiry.co.za
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document, the enquiry will 
commence on 6 January 2014 
and will be completed by 30 
November 2015. Following our 
previous research note on the 
role and ambit of the health-
care inquiry2, we briefly discuss 
in this note the main changes 
to the draft terms of reference. 

2 Terms of reference and 
scope of the inquiry

Previous research by Econex 
has found that healthcare en-
quiries yield the best outcomes 
if a holistic or integrated ap-
proach is followed. Based on 
the draft terms of reference 
we concluded in an earlier 
research note3 that:  ‘We ex-
pect a more targeted inquiry 
in South Africa, focussing on 
the main players identified 
above (private hospitals, spe-
cialists, medical schemes and 
administrators). Since govern-
ment regulations apply at each 
level of the pharmaceutical 
supply chain (effectively regu-
lating prices), we do not expect 

this to be a main focus area of 
the inquiry. We therefore do not 
expect the inquiry to cover the 
entire private healthcare sector 
and all its linkages (including 
those with the public sector).’

This statement was a reflec-
tion of the issues which were 
explicitly excluded in the draft 
terms of reference. For instance, 
footnote 22 of the draft docu-
ment stated that ‘emergency 
services, consumables and 
pharmaceuticals would not be 
the focus of the inquiry’4. The 
reason for the exclusion of e.g. 
consumables was that: ‘Con-
sumables, mostly pharmaceu-
ticals, operate within a highly 
regulated sector through the 
‘Single	 Exit	 Pricing’	 regime,	 as	
well as efforts that enable ef-
fective generic  competition”5.
Considering the fact that some 
areas which were explicitly 
excluded from the initial draft 
document are now included in 
the final terms of reference, it is 
interesting to consider how the 
finalised terms of reference dif-
fers from the initial document.

The draft terms focussed on 
three main segments of the 
private healthcare market, i.e. 

a) Primary Healthcare   
 Providers and Specialists;
b) Hospitals; and
c) Medical Schemes, 
 Administrators and Man 
 aged Care.

Although it was implicitly 
assumed that the regulatory 
environment would form part 
of the enquiry, the specific ar-
eas that would be focussed 
on were not listed in any 
detail. This has now changed 
and the final terms of reference 
provides some guidance on the 
other regulatory processes that 
the CC will focus on. 

In essence, our view is that 
the final terms of reference is 
much better structured and 
more comprehensive than the 
initial draft document. This is 
important as the terms of refer-
ence sets out the scope of the 
enquiry and provides certainty 
to role players. The CC does 

2.	 Econex	Research	Note	29.	‘Market	Enquiry	into	Private	Healthcare	in	SA’.	March	2013.

3.	 ibid

4.	 Competition	Commission	of	SA.	“Draft	Terms	of	Reference	for	Market	Inquiry:	Private	Healthcare	Sector.	16	May	2013.	

5. Ibid, p. 7.

  Source: Rooney & Van Oostenberg (1999: 9)
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however note that the scope 
may still be amended in terms 
of section 43B(5) of the Act6.   

While the draft document fo-
cussed on the three groups 
of healthcare providers men-
tioned above – namely doctors, 
hospitals and medical schemes 
– this has now been expanded 
to also include7:

a) retail medicine distribu 
 tors, such as pharma- 
 cies and dispensaries;
b) product manufacturers
 for medical consumbles,
 medical devices and  
 medicines; and 
c) logistics service suppli- 
 ers for the distribution  
 of medical products to  
 health facilities and 
 outlets.

Section 5 of the finalised terms 
of reference lists the scope 
of the enquiry in much detail. 
This is certainly an improve-
ment on the previous table (in 
the draft document) which only 
included doctors, hospitals 
and medical schemes. Section 
5 now distinguishes between 
two broad categories: health-
care financing and healthcare 

services. Whereas the draft ver-
sion only included fee and ben-
efit determination,relationships 
between players, and managed 
care and designated service ini-
tiatives under Medical Schemes, 
the healthcare financing sec-
tion is now much broader in 
scope. It includes important 
aspects such as marketing to 
consumers, information asym-
metry, the not-for-profit status 
of medical schemes, risk trans-
fer arrangements, etc. Impor-
tantly, where the draft terms 
of reference only referred to 
Prescribed Minimum Benefit 
legislation as one aspect of the 
regulatory regime that should 
be considered, the new terms 
of reference includes an assess-
ment of the whole regulatory 
framework. This is a welcome 
change as the effect of open 
enrolment, the stalled process 
around the risk equalisation 
fund, etc. are important aspects 
of the regulatory environment.

The section on healthcare 
services has also been signifi-
cantly expanded and now in-
cludes cost drivers for hospitals 
such as technology, medical 
devices and consumables, etc. 
As mentioned above, the phar-

maceutical sector has now also 
been included, covering the 
spectrum from pharmaceuti-
cal manufacturers, to logistics 
services and retail pharmacies. 

We note than another impor-
tant addition is the references 
throughout to the role of the 
public sector and its inter-
action with the private sec-
tor. For example, reference 
to inter-relationships between 
the public and private sys-
tems and any implications 
of this for competition and 
cost is included under the 
category on health professionals. 
Similarly, under the heading 
of non-hospital based services 
and healthcare products, ref-
erence is made to the influ-
ence of Government’s tender 
processes on product prices in 
the private healthcare sector.

It is therefore clear that where-
as certain aspects were pre-
viously explicitly excluded, the 
finalised terms of reference 
has been expanded to include 
all role players. We would as-
sume that this was done in re-
action to the submissions from 
various stakeholders and we 
see this as a positive develop-
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6.	 Government	Gazette,	RSA,	vol.	581,	Pretoria	29	November	2013,	No.	37062

7. Ibid, p. 79
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ment and an indication that the 
comments of the public were 
taken into serious consideration. 

3 General comments

In general, we consider the 
final terms of reference as a 
great improvement on the draft 
terms, as it is much more com-
prehensive and better struc-
tured, setting out an expanded 
– and more detailed – scope for 
the pending enquiry. We also 
find that the new document is 
much clearer on the theory of 
harm and potential problems 
within the healthcare sec-
tor. The CC has reiterated that 
it is initiating the enquiry be-
cause it is concerned about in-
creased expenditure and prices 
(above headline inflation) in 
the private healthcare sector8.  

It also seems from the discussion 
on healthcare markets that the 
CC has been careful not to be 
seen as having pre-judged the 
sector. They state e.g. in terms 

of price increases that: ‘Given	
the large number of possible 
explanations for these increases, 
there is a need for an inquiry 
into the factors that drive the 
observed increases in private 
healthcare expenditure in South 
Africa.	The	market	 inquiry	 into	
private healthcare will evalu-
ate the various explanations 
for cost, price and expenditure 
increases in the private sec-
tor and will identify competi-
tive	dynamics	at	play.	Through	
this analysis, the inquiry aims 
to identify all factors that pre-
vent, distort or restrict compe-
tition, including any evidence 
of market failure, regulatory 
failure or competition concerns’.

We have commented previ-
ously that the healthcare en-
quiry can be a fruitful exercise 
if it provides a platform for 
proper analyses of the trends 
in healthcare costs and an in-
depth examination of all inter-
relationships9. We therefore 
think that the expanded scope 
and the neutral tone of the fi-

nal terms of reference are to 
be welcomed. However, one 
has to bear in mind the as-
sociated risk of including a 
whole new sector (such as the 
pharmaceutical sector) to the 
planned timeframe and the 
budget. In any enquiry, a fine 
balance has to be achieved be-
tween being holistic in scope, 
and being simply too cumber-
some, lengthy and expensive 
to make a significant impact. 

The crucial next (final) step in 
the process is the appointment 
of the panel of experts that will 
preside over the hearings, re-
view submissions, examine 
evidence and ultimately write 
the enquiry report and rec-
ommendations. It is of the ut-
most importance that people 
with sufficient expertise be 
appointed as panel members, 
who will be able to manage 
a tight process and not allow 
the enquiry to be captured by 
specific interest groups, or to 
be derailed due to long de-
lays and unnecessary expenses. 
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8.	 Ibid,	p.	80.	“These	increases	in	prices	and	expenditure	frame	the	Commission’s	inquiry	into	the	sector”.	

9.	 Econex	Research	Note	29.	‘Market	Enquiry	into	Private	Healthcare	in	SA’.	March	2013,	p.	6.
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